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With the unprecedented number of foreclosures, many people are concerned
not just with losing their home or investment property, but also the potential for the
lender to obtain a money judgment against them personally. This concern is legitimate,
because most properties in foreclosure right now are not worth what is owed to the
lender. As a result, even if the lender forecloses and the lender either recovers the
collateral, or a third-party purchases the collateral at a foreclosure sale for less than is
owed to the lender, the lender has the right to pursue a deficiency judgment.

A deficiency judgment is a money judgment against the borrowers that may
be entered after the collateral has been sold. The amount of the money judgment is
the difference between the foreclosure judgment amount and the greater of what the
collateral is worth or what it sold for at the foreclosure sale. In the vast majority of
foreclosures filed during this current real estate downturn, the foreclosing lender ends
up purchasing the collateral at the foreclosure sale. Oftentimes, there are no other
bidders at the foreclosure sale and the foreclosing lender purchases the property for
$100. That does not necessarily mean that a third party could have purchased the
property by bidding more than $100, because the lender could have continued to bid
up to its judgment amount.

If the foreclosing lender purchases the collateral at the foreclosure sale and the
property is worth less than the lender’s judgment, the lender can pursue a deficiency
judgment against the borrowers. The borrowers would be determined by who signed
the promissory note(s), not necessarily who signed the mortgage. Frequently, less
than all the owners of property borrow the funds; however, all of the property owners
must sign the mortgage so as to create a lien on the real property to secure the sums
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borrowed. The parties who did not sign the promissory note but signed the mort-
gage, are not personally responsible to pay the loan back, but they have pledged the
property as collateral by signing the mortgage. Therefore, if the borrower does not
pay pursuant to the promissory note, the lender can foreclose the mortgage and force
the sale of the property.

If the collateral, as of the day of the sale, is worth less than the judgment
obtained by the lender, then the lender can file a motion and seek a deficiency judg-
ment. The value of the property can be determined by testimony from an appraiser,
Realtor or owner, as well as the amount the property sold for at the foreclosure. The
value of the property is a factual issue and the parties may dispute the value of the
property. If the value is disputed, the court will hold an evidentiary hearing and make
a determination as to the value of the property based on the evidence presented at
the hearing. Once the court has determined the value of the property, the court can
enter a deficiency judgment in the amount of the difference between the final judg-
ment in foreclosure and the value of the property.

As you can see, a party in foreclosure has more to worry about than simply

losing the property, which is why anyone facing a foreclosure lawsuit should contact
an attorney knowledgeable in foreclosures.
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This newsletter is for general information and education purposes only.
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