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For many people, IRAs make up a large part of their estate. Many employer sponsored

defined benefits plans, such as 40I(k), 403(b) and 457 plans, are rolled over to IRAs because of
the added flexibility and features IRAs provide. When you prepare and execute your estate plan-
ning documents, you should ensure that the beneficiary designations in your investment accounts,
including IRAs, life insurance policies and bank accounts, are consistent with your estate plan.
Otherwise, the results you achieve may not be what you expected. For example, if your will or trust
leaves your assets to your children, but your beneficiary designations on your investment accounts
name a different person, the named beneficiary may receive a larger portion of your estate than
intended. In an extreme case, a former spouse could be a lucky recipient of a large IRA, totally
unexpected by everyone involved.

Typically, people name family members and friends as beneficiaries of their IRAs and other
investments. When the account owner passes, the beneficiary submits a death certificate to the
custodian of the account, files a death claim, and obtains the assets. In many cases, this is a simple
and expeditious way to transfer assets at passing and avoid probate. As long as an outright distribu-
tion to a named person is consistent with the account owner’s wishes, this can be quite effective.

In some estate plans, there may be good reasons not to name an individual as the beneficiary
of an IRA. For example, if all investments have designated beneficiaries, there may not be sufficient
cash available to make specific distributions or to pay taxes or creditors, or you may wish to put
restrictions on when and how beneficiaries may receive their inheritance, such as distributions over
time instead of outright at your passing. For estate tax reasons, you may wish to name your spouse
as the primary beneficiary of your IRA, and name your trust as the contingent beneficiary. Then, if
the spouse disclaims any portion of the IRA, those funds can be used to fund a credit shelter trust,
thereby preserving the estate tax exemption for the first spouse to pass away. In these cases, you
may wish to name a trust as a beneficiary of your IRA.

As an initial matter, you should not retitle your IRA into the name of your trust because
this would be considered a taxable transfer. Instead, you could name your trust as the beneficiary
or contingent beneficiary of your IRA as long as certain conditions, some of which are discussed
below, have been met.
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If a trust meets certain rules, then the trust may be considered a “see-through trust” and
the beneficiaries of the trust will be treated as “designated beneficiaries” of the IRA. As designated
REAL ESTATE & TITLE beneficiaries, they will be able to take advantage of certain stretch provisions which allow them to
INSURANCE R ) . A

take their distributions over a longer period of time. These requirements are:
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.Certain documentation and information about beneficiaries must be provided to the IRA
E(NLYAIEJ%NUMSENTAL custodian or trustee by October 31 of the year after the IRA owner dies;

2.The trust must be valid under state law;
BUSINESS 3.The trust must be irrevocable, or become irrevocable by its own terms upon the IRA
owner's death;
4.The beneficiaries must all be identifiable from the trust instrument itself; and
ELDER LAW 5.All of the trust beneficiaries must be individuals, i.e., no charities can be named as trust
beneficiaries.

TAXATION

ASSET PROTECTION

Based on these rules, you may choose not to name your trust as a beneficiary of an IRA if
you have charitable beneficiaries named in your trust because it would not be classified as a “see-
through trust.” However, naming only a charity as the beneficiary of your IRA is ideal because,
unlike individual beneficiaries, a charity would not have to pay income tax on the distributions
from your IRA, which would maximize the gift you make to charity. If your IRA is larger than your
planned gift to charity, during your life you can divide your IRA into smaller IRA accounts based on
specific beneficiaries. Then you can name your favorite charity as the beneficiary of an IRA account
funded with the amount you wish to donate to that charity at passing.

There are many issues to consider when making beneficiary designations, either to named
individuals, your trust, or other organizations. Your attorney, financial planner and tax accountant
may advise you before making beneficiary designations on the estate planning and tax issues relat-
ing to your decisions. Also, in the future, if you amend your beneficiary designations, you should
make sure that your attorney, financial planner and tax accountant review the changes to advise
'you whether your beneficiary designations are still appropriate. Your estate planning attorney and

financial advisor can work with you to help you achieve your estate planning goals.
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