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TAX WINDS BLOW HARD: DON'T LOSE
YOUR CAP!

Guy S. Emerich
March, 2004

Most Floridians have been the benefactor of the rapid appreciation in the value
of their homes especially for those fortunate enough to live on the water. Their
increase in property values is a mixed blessing. On the one hand one’s net worth
increases; on the other so often do one’s real property taxes. This short article will
talk about the Save Our Homes (SOH) Cap which keeps a homeowner's taxes arti-
ficially reduced and when and how that tax Cap can be lost.

The genesis of this issue goes back to 1992 when the voters of the State of
Florida caused to be enacted an amendment to the Florida Constitution. That
amendment limits the amount the tax assessor can increase the value of one’s
homestead property. The constitutional provision states that the value cannot be
increased more than the lower of the Consumer Price Index (CPI) or 3%. 1995 was
the first year that the Cap applied. Since its enactment the C PI has only exceeded
3% in two years, 1997 and 2001.

While a great benefit to the taxpayer when in place, the Cap can be lost. The
Cap comes off upon the transfer of the property. Thus a sale from the current owner
to a new owner triggers the loss of the Cap and generally an increase in the new
owner’s taxes. The Cap is also lost at death when the homestead property passes
from the decedent to the heirs. The exception to that loss is if the homestead passes
to the spouse who could qualify for the homestead exemption or to a child depen-
dent on the decedent who stays in the property.

As a result of two relatively recent Florida Attorney General's opinions there
is also a loss of the Cap under the following circumstances. In Attorney General
Opinion (AGO) 2000-31 an individual added the name of someone to his deed
as many single taxpayers desire to do. The Attorney General held that the addition
of a name (other than a spouse) was a transfer, and the taxpayer lost his SOH Cap
notwithstanding the fact that he continued to reside on the property. The reverse
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of that was also considered in AGO 2001- 28. In that opinion a joint owner was
removed from the deed. Again the Attorney General said a transfer had taken place
and the SOH Cap was lost. In both of those relatively innocent transactions the

consequences to the taxpayers were very significant.

The moral of this story is to consult your proper advisor before doing anything

with the title to your Florida homestead.
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